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Replacing Scalia 
by Zachary Taylor 

On February 13, 2016, United States Supreme Court Justice 

Antonin Scalia died in his sleep at a Texas ranch, leaving 

behind a vacancy on the highest court in the land. This 

particular vacancy is more problematic than most as it has 

occurred during a highly contested and controversial 

presidential election cycle, begging the question of who 

should appoint Justice Scalia’s successor; President Obama, 

or the winner of the 2016 election? 

DISCLAIMER: All references made in this essay are either pulled directly from the United States 
Constitution, or are direct quotes made by public figures made either on social media, or other official 

medium. In the case of the Constitution, I will reference the Article and Section from which my quote is 
pulled. In the case of direct quotes or tweets I will make reference the person who made the statement, and 
indicate the quote through quotation marks. No research is used in this essay and all text not belonging to 

the U.S. Constitution or a direct quote from a public figure is my own original work. 

Section 1: The Predicament According to the Constitution 
 The United States of America currently faces a predicament complicating an 

already controversial election. When Supreme Court Justice Antonin Scalia passed away 

on February 13, 2016, the election, viewed by many as a potential turning point for the 

nation, became even more complex. With only eleven months left of President Barack 

Obama’s presidency, the question immediately arose: should he be allowed to nominate 

Justice Scalia’s replacement? It took no time at all for prominent political leaders to 

chime in on this issue. Senate Majority Leader Mitch McConnell stated that the 

“American people should have a voice in the selection of their next Supreme Court 

Justice. Therefore, this vacancy should not be filled until we have a new president.” 

Differing from this opinion was Senate Minority Leader Harry Reid, who tweeted that 
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“[t]he president can and should send the Senate a nominee right away. The Senate has a 

responsibility to fill vacancies as soon as possible.” He went on to point out that it 

“Would be unprecedented in recent history for SCOTUS to go year with vacancy. And 

shameful abdication of our constitutional responsibility” (sic.).  These opposing party 

leaders have ignited the flames within their bases, and provided yet another issue for the 

American public to analyze through the polarized lens that has become tradition for 

American politics, and leaves many people wondering what the next few months will 

look like, particularly in terms of how Scalia’s death will impact the 2016 presidential 

election.  

 There is no question regarding the fact that President Obama has every right to 

present a nominee before the Senate for consideration. Article II, Section 2 of the 

Constitution clearly states that the president “shall nominate… Judges of the supreme 

Court.” The Constitution also states in the preceding section (Article II, Section 1) that a 

president “shall hold his office during the Term of four years.” Thus, according to the 

Constitution, the argument that President Obama is wrong to nominate a replacement for 

Justice Scalia in entirely invalid, and the suggestion that he should wait is in violation of 

the Constitution. The people of the United States elected President Obama for a four-year 

term in 2012. The Constitution does not limit the president’s executive power in the 

lame-duck period of his presidency, and thus the president is completely within his right 

to nominate someone to replace Justice Scalia to the Supreme Court. In addition, Senator 

McConnell’s suggestion that the people should have a voice in the next Supreme Court 

justice is without merit for two specific reasons. One, the Constitution does not allow for 

the people to elect Supreme Court Justices. The framers of the Constitution allowed for 

the president to nominate justices to the Supreme Court to ensure that the judiciary be 

insulated from politics and allow them to make decisions based on the letter of the 

Constitution. This ensures that the people cannot oust Supreme Court justices on any 

partisan basis. The second reason that the people of the United States have already had 

their say in who gets nominated to the Supreme Court. In the current case, the people 

elected President Obama, thus entrusting him with this power of nomination on their 
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behalf. This is the extent to which the people have a say in who will be on the Supreme 

Court, and the notion that President Obama presenting a nomination to the Senate this 

late in his term is without constitutional grounds in the sense that the people electing 

President Obama was their say in who would replace Justice Scalia.  

 On the flip side of this, President Obama must acknowledge the fact that the 

people have also elected a Republican Senate, dividing the government of the United 

States. The same section of the Constitution that guarantees President Obama the power 

to nominate a replacement for Justice Scalia (Article II, Section 2) also grants power to 

this Republican Senate, stating that the president shall nominate Supreme Court justices 

“with the Advice and Consent of the Senate.” This is certainly a limitation of President 

Obama’s power in this process. Just as President Obama has the power to nominate 

justices, the Senate is perfectly within their right to reject any nomination that he makes, 

something that appears likely given the Republican majority in the Senate. The 

Constitution guarantees the Senate this right to block nominations as the text does not 

state that they must approve of the president’s nomination. The Republican party has 

enough members in the Senate to allow for endless filibuster. In summation, it is 

completely within the bounds of the Constitution for the Senate to refuse the president’s 

nomination, and this is something that President Obama will have to come to terms with 

in the coming months.  

Section 2: The Magnitude of the Predicament 

 There is no mistaking the magnitude that this vacancy on the Court has on the 

future of the United States. To exemplify this magnitude, consider the fact that Justice 

Scalia was appointed to the Court by President Ronald Reagan. President Reagan 

therefore influenced the American judiciary for almost 27 years after he left office 

through his appointed justice. Looking at Supreme Court nominations in this context, it is 

no surprise that President Obama intends to present a nomination to the Senate. Doing so 

will extend his political legacy far beyond his time in the Oval Office, and any president 

would jump at the chance to put forth another nomination. Republican frontrunner 
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Donald Trump affirmed this in the February 13 debate, saying, “[i]f I were president now 

I would certainly want to try and nominate a justice.” As already stated, there is no 

constitutional argument against President Obama nominating a justice to the Supreme 

Court, and the magnitude of this opportunity is simply too great for him to forego. No 

president would ever pass up this opportunity to leave such a long-lasting impression on 

American politics, especially this late in his term. 

 A vacancy on the Supreme Court means that only eight justices will rule on all 

pending cases, making frequent deadlock an extremely viable possibility, as the current 

composition of the court is four liberal justices and four conservative justices. In the 

event of a tie, the decision of the lower circuit court will be affirmed without setting a 

precedent for the entire nation. This is something for Senate Republicans to consider 

when they vote against an Obama nominee, because the majority of the United States 

circuit courts are dominated by justices appointed by Democrats. This means that the 

decisions made by these liberal-leaning circuit courts that the Supreme Court had the 

opportunity to overturn will stand within the circuits. In addition, conservatives will miss 

out on opportunities to set significant conservative precedent if a majority decision is not 

made in the Supreme Court. One of these cases is Zubik v. Burwell, a case involving 

objections made by religious organizations that the contraceptive coverage mandate of 

the Affordable Care Act violates the Religious Freedom Restoration Act. Another pending 

case is Whole Women’s Health v. Hellerstedt, in which petitioners claim that certain 

aspects of a Texas law improperly obstruct a woman’s right to an abortion. Also pending 

before the Supreme Court is the case of United States v. Texas, which is to decide the 

constitutionality of the Deferred Action for Childhood Arrivals program, as well as 

various other criteria for prosecutors determining when to relax enforcement of 

immigration laws. A final case to consider is Fisher v. the University of Texas, in which 

the court will decide if race is an acceptable tool for determining college admission. This 

particular case has the potential to have the final say on the issue of affirmative action. 

Interestingly, this case is the only one pending in which a split decision is not currently 

possible as Justice Elena Kagan has recused herself due to her work on this case while 
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serving on one of the appellate courts that heard this case. With such cases involving 

polarizing issues such as religious liberty, abortion, immigration, and affirmative action, 

it is easy to see why the stakes are so high in determining how quickly Justice Scalia’s 

position will be filled, and who will become his successor. These decisions will 

significantly impact the American political culture for many years beyond the time of 

whoever is elected President of the United States in 2016.  

There are also key factors to look at in terms of the presidential and senatorial 

elections. Should Republican presidential candidates encourage the Senate to gridlock on 

the nomination process, Democrats could use that to mobilize sedentary voters to win the 

election for the Democratic nominee. This is something that Republican nominees should 

consider, as the crucial independent swing voters do not generally respond positively to 

the instigating of political conflict. This is something to consider for the current 

Republican senators as well. In 2016, twenty-four Republican senators will be up for re-

election, as opposed to 10 Democratic senators. If Republicans dig their heels in and 

cause gridlock on this nomination, they also risk losing their bid for re-election to 

Congress. This gets even more complicated for them when they consider that if they 

chose to accept an Obama nominee, they risk being defeated in their own party primary if 

their state’s voters become angry over their cooperation in President Obama’s campaign 

for a nominee. In short, there will be a lot of election calculus involved in how 

Republican senators choose to handle this dilemma placed before them. 

Section 3: The Right Thing to Do 

 The unfortunate reality of the situation is that there is no way to make everybody 

happy. At the end of the day, either a liberal justice will likely replace a conservative 

justice in the coming months, or the gridlock that has plagued the American Congress 

over the past few decades will (at least temporarily) extend to the Supreme Court. 

Partisanship and polarization have ruined the American political system and it filled with 

controversy. It is sad that we have come to a point where people will automatically reject 

a candidate based solely on the (R) or (D) next to their name on the ballot, and reject any 
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kind of cooperation between the parties. In thinking about what should happen in the 

coming months, consider two questions. One, if Justice Scalia had passed away in 

February 2008, would Republicans want President Bush to send a nominee to the Senate, 

and two, despite President Bush being a Republican, and the Senate in 2008 being 

controlled by Democrats, would Republicans expect the Senate to confirm President 

Bush’s nominee?  

Refer to Justice Ruth Bader Ginsburg’s statement regarding the death of Justice 

Scalia, her long-term friend. “From our years together at the D.C. Circuit, we were best 

buddies. We disagreed now and then, but… [h]e was a jurist of captivating brilliance and 

wit, with a rare talent to make even the most sober judge laugh.” This statement 

personifies how the current president and Senate should approach this delicate situation. 

Justices Scalia and Ginsburg were on complete opposite sides of the political spectrum, 

yet were extremely close friends, vacationing together, and spending each New Year’s 

Eve with each other’s families. Their relationship is proof that bipartisan relationships 

still exist in American politics, and show that the following suggestion is not as 

opportunistic as it may seem. President Obama and Senator McConnell need to sit down 

together, disregard their differences for a moment, and come to an agreement on a 

nomination and appointment that is best for the country, and with which both sides can be 

content.  As hard as this may seem, it is possible, and if they refuse, it should go down in 

history as a massive black mark on President Obama’s administration as he leaves office, 

and Senator McConnell should lose his position as Republican party leader in the Senate, 

regardless of whether or not they retain the majority in the Senate. These people were 

elected to serve the public, and any refusal to make a compromise and select a successor 

to Justice Scalia in a timely manner should be viewed as these people refusal to do the 

jobs to which they were elected. There are simply too many important cases pending 

before the court to allow for a vacancy until the next president is elected. Washington has 

some work to do.

!  6


